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Frasier and Another v. Littleton's Ex' or and Others.* 

Supreme Court of Appeals : At Richmond. 
December 5, 1901. 

1. Wills — Payment of debts — Charging real estate. Where it is manifest that a 

testator intended that his debts should be paid out of his personal estate, a 
direction in his will that his just debts shall be paid out of the funds applica- 
ble thereto is not a charge of his real estate with the payment of his debts. 

2. Executors and Administrators. — Real assets — Code, sec. 2665— Contribution 

between devisees. Section 2665 of the Code, making real estate of decedents 
assets for the payment of debts, does not give a devisee of encumbered lands 
a right of contribution from devisees of unencumbered lands. The object of 
the statute was to do away with the distinction between debts chargeable on 
decedents' lands at common law and simple contract debts, and not to disar- 
range the order of liability of the assets of a decedent's estate which had been 
firmly established. 

3. Wills — Devise of encumbered real estate — Contribution. If a testator does not 

charge his real estate with the payment of his debts, but, after making his 
will, encumbers a portion of his real estate by a specific lien, the devisee of 
such portion, as between him and the devisees of other real estate, takes it 
cum onere. 

4. Executors and Administrators — Payment of debts — Order of liability of estate. 

The order in which the estate of a testator will be applied to the payment of 
his debts is as follows: The first to be so applied is the personal estate at large 
not exempted by the terms of the will or by necessary implication. Next to 
it, real estate or an interest therein expressly set apart by the will for payment 
of debts. Next, real estate descended to the heirs. After it, property, real 
or personal, expressly charged with payment of debts, and then, subject to 
such charge, specifically devised or bequeathed. If these prove inadequate, 
then general pecuniary legacies, and after them, specific legacies, both classes 
ratably; and, in the last resort, real estate devised by the wiil. 

Appeal from two decrees of the Circuit Court of Loudoun county, 

pronounced June 14, 1900, and October 18, 1900, respectively, in a 

suit in chancery wherein the appellee, Littleton's Executor, was the 

complainant, and the appellants and others were the defendants. 

Affirmed. 
The opinion states the case. 

J. B. McCabe, for the appellants, 

Edwin JE. Garnett, for the appellees. 

Whittle, J., delivered the opinion of the court. 

The litigation in this cause arises out of a demand on the part of the 
appellants, Nannie E. Frasier and Emma Ross, devisees under the 

* Reported by M. P. Burks, State Reporter. 
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will of Richard C. Littleton, deceased, whose land was encumbered by 
the testator after the execution of his will, against the appellees, S. P. 
Brown and others, to whom the testator devised other lands, for con- 
tribution in discharging the encumbrance. The will is dated June 8, 
1888, and provides for the payment of the indebtedness out of the per- 
sonal assets, which, at that time, were ample for the purpose. But 
the testator lived for some twelve years after making his will, and, in 
the interval, disposed of the greater part of his personal estate, and 
became indebted to a considerable amount. 

On April 15, 1897, the testator executed a deed of trust on 
"Locust Hill" farm, the land devised to appellants, to secure a debt 
of $6, 000 to the estate of Edgar Littleton, deceased. 

Shortly after his death, which occurred in January, 1900, a suit 
was instituted by the executor for the purpose of construing the will 
and administering the estate. The usual accounts were taken, and, it 
appearing that the fiduciary debts would exhaust the personal assets, 
the Circuit Court decreed a sale of the real estate devised to appellants, 
to satisfy the deed of trust. 

The provisions of the will necessary to elucidate the point in contro- 
versy are as follows : "First Clause. I will and direct that all my 
just debts be paid by my executor out of funds applicable thereto as 
herein provided " 

And by the third clause testator bequeathed all his personal estate 
(after the payment of his just debts) of every character and descrip- 
tion to his wife. No other provision was made for the payment of 
debt , so that it was manifestly the intention of the testator that they 
should be discharged out of the personal assets, and the language em- 
ployed did not charge the real estate with their payment. Gow v. 
Huffman, 12 Gratt. 628; Leavalv. Smith's Ex' ors, 3 S. C. R. 258. 

The contention on behalf of appellants is, 1st, That the act of the 
testator in placing an encumbrance on the "Locust Hill" farm did 
not ipso facto operate a revocation of his will, so far as that property 
is concerned; and, 

2d, That appellants have a right to demand contribution from de- 
visees of other lands of the testator, in discharging the* encumbrance. 

The first proposition is conceded, but the second is controverted. 

Authorities have been adduced which hold that heirs and devisees 
may compel the payment of a mortgage debt out of the personalty to 
relieve real estate from a lien ; and the conclusion sought to be drawn 
from that premise is, that inasmuch as by section 2665 of the Code 
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the real estate of decedents is made assets for the payment of debts, 
they have the same right to resort to that class of property for contri- 
bution. If this view be correct, section 2665 operates as a will in 
which a testator has expressly charged his real estate with the pay- 
ment of debts. But it would seem clear that the statute is not 
susceptible of that construction. 

At common law the lands of a decedent were liable only to debts of 
record and of specialty binding the heirs expressly (2 Min. Inst. 76), 
and the object of the statute was to do away with the distinction be- 
tween such debts and simple contract debts, and to make the real as well 
as the personal estate of a decedent liable for the liquidation of all his 
debts. 

But it was not intended thereby to disarrange the order of liability 
of the assets of a decedent's estate, which by a long line of adjudica- 
tions has become firmly engrafted upon the jurisprudence of the State. 
McCandlish v. Keen, 13 Gratt. 615, 630; Pierce v. Graham, 85 Va. 
227, 235; 4 Kent, 421; Wh. & T. Lead. Cas. 72. 

A. testator has a right to dispose of his property as he pleases, his 
will is ambulatory until his death and speaks as of that time; and 
hence, if a testator puts a lien upon a part of his land, but by his will, 
the ultimate expression of his wishes, elects to charge the whole of his 
real estate with the payment of his debts, all, rather than the encum- 
bered part, must bear the burden, otherwise his will would be thwarted. 
The case is different, however, where the will does not charge the real 
estate with the payment of debts. For in such case, an encumbrance 
of a portion of the real estate previously devised is a declaration by 
the testator that the devisee is to take it cum onere, and where the 
intention is clear the motives of a testator for discriminating between 
the objects of his bounty are not a legitimate subject of enquiry by the 
courts. He has the dominion over his property, and his " will stands 
as the reason for his act, ' ' and cannot be challenged. This controversy 
is between devisees, not creditors, and the question is not as to the 
ultimate liability of all the lands of the testator for the payment of his 
debts, if necessary, but as to the order of their subjection. 

In the case of Livingston v. Livingston, 3 John. Chy. 148, 158, 
there was no mortgage, and Chancellor Kent held that it was a proper 
case for contribution among devisees. The common burden, of course, 
rested upon the property of all of the same class in proportion to the 
value. The learned Chancellor quotes with approval Garter v. Barnid- 
ston, 1 P. Wms. 505, 509, 521. In that case, there was a mortgage 
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on one of the manors devised, but testator had charged all his lands 
with the payment of his debts, and for that reason contribution was 
decreed against the devisee of the other manor. 

There are other authorities illustrative of the principle laid down in 
Carter v. Barnidston, and the further doctrine, that, unless there is a 
clear intention indicated by the will that a devisee shall take cum 
onere, he has a right to have his land disencumbered out of the personal 
assets, not specifically bequeathed, which is the natural and primary 
fund for the payment of debts. (1 Jarman on Wills, 5th ed. 157p; 
Elliott v. Carter, 9 Gratt. 541-551.) 

All of the cases relied on have been examined, but the principles 
established have been stated, and a further review of them would be 
unprofitable. 

In Elliott v. Carter, 9 Gratt. 548-9, it is held that, "The order in 
which the different funds or subjects of property-constituting the estate 
of a deceased testator, and which are liable to the payment of debts, 
will be applied, seems to be pretty clearly settled by the various 
adjudications that have been made upon the subject. The first to be 
so applied is the personal estate at large not exempted by the terms of 
the will, or by necessary implication. Next to it, real estate or an 
interest therein expressly set apart by the will for payment of debts. 
Next, real estate descended to the heirs. After it, property, real or 
persona], expressly charged with payment of debts, and then, subject to 
such charge, specifically devised or bequeathed. If these prove 
inadequate, then general pecuniary legacies, and after them, specific 
legacies, both classes ratably; and, in the last resort, real estate 
devised by the will." See also, Edmunds v. Scott, 78 Va. 720; 
Bispham'sPr. Eq. (3d ed.), 346-40,5; Adams' Eq. (3 Amer. Ed.), 
264. 

It will be observed that, according to the foregoing rules prescribing 
the order in which the assets of a decedent are to be applied, there are 
seven classes, and that the real estate devised to appellants falls in the 
fourth class, while that of the appellees is in the seventh class and is 
the last property liable to the payment of testator's debts. 

In Glass and Wife v. Dunn et al, 17 Ohio State, 413, it was held, 
that " Specific devisees can compel contribution from each other, when 
the land devised to either is taken for the payment of debts which are 
not charged, or secured by mortgage or other lien, upon the same." 
And in 10 Gill & John. (Maryland) 66 : " The devisees of mortgaged 
property have a right to call on the executor to redeem the mortgage 
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to the extent of the excess, where the personal property is more than 
sufficient for the payment of debts, but they have no such equity as 
against the devisees of other portions of the estate." 

And in the matter of the estate of Christopher Mason, dec'd, 1 Se- 
lect Eq. Cases, Parsons (Pa.), 129, it was said: "A devisee who has 
taken land under a will charged with a mortgage created by the testa- 
tor in his lifetime, cannot call upon other devisees who have taken 
other land under the same will, specially devised to them, to contribute 
ratably towards the extinguishment of such encumbrance. In respect 
to his relation with other devisees, such devisee takes the land cum 
onere. Nor is such devisee entitled to have his land exonerated from 
such encumbrance out of personal estate specifically bequeathed. 
The rule is different as to creditors." 

In that State, as in this, all the lands of a decedent are made assets 
for the payment of his debts. Parsons' Eq. 129; Thomas v. Thomas, 
17 New Jersey Eq. (2 C. E. Green), 358; 3 Jarman on Wills, 
(5th ed.), 472-3; Guild v. Winthrop, 5 K. J. 319. 

There are numerous authorities to the same effect, and none has been 
found to the contrary. They fully sustain the conclusion reached by 
the Circuit Court, that where a will does not charge the real estate de- 
vised with the payment of debts, a devisee whose land has been en- 
cumbered by the testator has no right to resort to the lands of other 
devisees for contribution. 

The decree complained of was plainly right, and must be affirmed. 

Affirmed. 

NOTK. — The point decided in this case is interesting and important. It is, in 
brief, that where there are several specific devises of real estate, not charged by 
will with the payment of debts, but one of which is burdened with a mortgage 
placed upon it by the testator in his lifetime after the will was written, the devisee 
of the mortgaged property, on a deficiency of personal assets for the payment of 
debts, is not entitled to call upon the other devisees to contribute to the payment of 
the mortgage, but takes the devise cum onere. 

The point seems well decided. Prof. Minor states such to be the rule with 
respect to specific legacies — that to mortgage a specific legacy constitutes no ademp- 
tion, but the legatee takes cum onere, subject to exoneration out of general assets, 
if any. 3 Minor's Inst. 612. And more to the point, Jarman says: "Of course 
such a devisee [of mortgaged property] is not entitled to call upon the devisees of 
other lands, not charged by the testator with debts, for contribution, although 
such other estates were liable to the creditor." 2 Jarman on Wills (6th ed. by 
Bigelow), 581 (*1445). 

The order of application of a decedent's estate to the payment of debts, laid 
down in the opinion in the principal case, follows the statement usually found in 
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the books, in preferring specific devises to specific legacies. But it is pointed out by 
Mr. Bigelow that this rule grew out of the common law rule that lands were not 
regarded as general assets for payment of debts, but were liable only for specialty 
debts — and as to debts of this character, even at common law, specific devises con- 
tributed ratably with specific legacies. Hence in those States in which lands have 
been made general assets for all creditors — as in Virginia and most of the States — 
specific legacies and specific devises stand on the same footing, and abate ratably 
for the payment of debts. 2 Jarman (6th ed. by Bigelow), 566 (n. 1) (*1430), 
The author ( Jarman ) himself makes the same statement, viz. , ' ' Specific legacies and 
real estate devised, whether in terms specific or residuary, are liable to contribute 
prorata." Id. 568 (*1 431). The English editoradds (same page, notey): "Specialty 
and simple contract creditors being now on an equal footing, the specific legatee 
has, it would seem, as good a right to compel the devisees to contribute towards 
the payment of the latter [i. e., simple contract creditors] as (according to the 
cases here cited) he had with regard to the former." Compare Todd v. MeFall, 
96 Va. 754, 763. 



Catlett and Others v. Alsop, Mosby & Co. and Others.* 

Supreme Court of Appeals : At Richmond. 

Kovember 21, 1901. 

1. Husband and Wife— Separate estate— Code, Ck 10S— Husband agent for wife. 

Under the provisions of chapter 103 of the Code, a married woman has the 
right to engage in trade and carry on business on her own account for her 
separate use and benefit in the same manner as if unmarried, except that she 
cannot become a partner of her husband. She may purchase on credit, and, 
in the absence of a fraudulent intent, may conduct the business, wholly or in 
part, through her insolvent husband, as her agent. The profits of such busi- 
ness are her separate estate, and are not liable for her husband's debts. 

2. Fraudulent Conveyances— Husband and wife— Husband agent for wife. 

Whether an arrangement by which a wife conducts a profitable business 
through the agency of her insolvent husband is bona fide, or colorable, merely 
to cheat the husband's creditors, is a question of fact to be determined by all 
the facts and circumstances of the particular case. The fact that the wife has 
neither experience nor separate estate at the time she purchases goods on 
credit and begins a business, which is conducted solely and exclusively by her 
insolvent husband, as her agent, is a circumstance to be considered in connec- 
tion with other evidence, in determining the bona fides of the wife, but is not 
alone sufficient to charge the wife with fraud. 

3. Separate Estates — Husband agent for wife — Rights of husband's creditors. If 

a wife, acting in good faith, employs her insolvent husband to conduct her 
business as her agent, and the amount of his compensation be not fixed, the 
law will imply, as in case of a stranger, that he is to receive a reasonable com- 
pensation. This amount, less a reasonable support for himself and family, 

* Reported by M. P. Burks, State Reporter. 



